INTRODUCTION
The American institution of marriage used to be the primary means by which adults combined wealth and debt and created familial units for raising children. When marriage was the means for creating financial interdependence, the Bankruptcy Code's grant of certain benefits based upon marital status was an appropriate method for ensuring that the most vulnerable families were able to achieve a financial fresh start. However, the institution of marriage is evolving and is no longer the vehicle by which a large majority of American couples become financially interdependent. For many same-sex couples who reside in states where they are unable to legally marry, building a financially interdependent family outside of the bonds of marriage is currently the only option.
1 Many other heterosexual and same-sex couples are voluntarily choosing financial interdependence without marriage as they build families and raise children.
2 Thus, the Code's reliance upon marriage to identify which debtors are financially interdependent to receive certain bankruptcy benefits is antiquated and out-of-step with the evolution of American families. In turn, the Code's failure to evolve has resulted in an impotent law because it lacks the power to provide the best financial fresh start to all financially interdependent debtors and families. Congress should revise the Code to break the link between marriage and bankruptcy benefits so that all debtors who are a part of * Tiffany R. Harper is an attorney practicing primarily in the areas of bankruptcy and commercial law.
A.B., Dartmouth College (2005); J.D. Washington University in St. Louis (2008) . I would like to thank my husband, Amiel Harper, and law school professors, Barbara Flagg and Kimberly Jade Norwood, for their support with this Article and encouraging me to pursue my dreams of becoming a law professor. 1 To date, only a few states have recognized same-sex unions and granted legal status to these couples.
Same-sex marriage is recognized in Connecticut, Iowa, Massachusetts, New Hampshire, New York, and Vermont. A few other states recognize civil unions or domestic partnerships between same-sex couples and grant legal rights to some couples that are similar to the rights that married couples enjoy-California, Delaware, Hawaii, Illinois, Nevada, New Jersey, Oregon, Rhode Island, and financially interdependent unit can use these benefits to receive the best fresh start.
The Code currently contains several benefits that only married debtors may utilize when seeking a financial fresh start. These benefits often translate into valuable amenities that help married debtors achieve a financial fresh start in the best way possible. However, given the sharp increase in the number of American families that are financially interdependent without the bonds of marriage, these benefits fail to reach many debtors whose financial circumstances are the same as-or very similar to-financially interdependent, married debtors.
Linking bankruptcy benefits to marital status is further complicated by the Defense of Marriage Act (DOMA), which applies to all federal acts and laws, including the Code.
3 DOMA limits the definitions of "spouse" and "marriage" so that only heterosexual couples are included. 4 In light of the evolution of marriage where a growing number of states permit same-sex couples to legally marry or enter into civil unions, DOMA's impact on the Code is two-fold. First, same-sex, legally married couples are not eligible to receive benefits under the Code that are specifically reserved for legally married debtors. 104-199, 110 Stat. 2419 104-199, 110 Stat. (1996 . 4 See 1 U.S.C. § 7; 28 U.S.C. § 1738C. DOMA limited the definition of "marriage" for federal laws to "a legal union between one man and one woman as husband and wife." 1 U.S.C. § 7. DOMA also defined "spouse" as "a person of the opposite sex who is a husband or a wife." Id. REV. 69, 69 n.1 (1998). 5 In fact, because the Code has not been revised to be consistent with the evolving institution of marriage, even some debtors who are legally married are unable to take advantage of the bankruptcy benefits reserved specifically for them. For example, the ability of a same-sex, legally married couple in California to file a joint bankruptcy petition, a benefit specifically reserved in the Code for married debtors, was recently challenged when a bankruptcy trustee sought to dismiss their chapter 13 petition and argued that the same-sex Second, the reach and impact of the Code is further limited when bankruptcy benefits are restricted to heterosexual married debtors. 6 Thus, by tying the breadth of bankruptcy relief to marital status, the Code unfairly and unnecessarily limits its ability to fulfill its mission of helping honest debtors get a fresh start. This is particularly true given the decline of marriage rates in America, 7 and the contradiction that arises when certain legally married debtors are denied benefits awarded to other legally married debtors.
This Article challenges the logic of limiting benefits in the Code to married debtors and argues that awarding benefits based on marital status reduces the efficacy of the Code as marriage rates continue to decline in the United States. This Article also explores how the availability of these benefits is dictated by individual states' definitions of marriage and determination of which of their citizens can legally marry. Thus, the reach and force of the Code is further limited by the discrepancy between individual states' definitions of marriage and DOMA. Thus, the steady decline in marriage rates and the continued rise in nontraditional familial units leave the Code out of step with American society. After analyzing current marriage patterns and trends, this Article posits that if Congress fails to address this issue, the Code stands to become a federal act that provides the most benefits to those Americans who are most likely to marry-the wealthy and highly educated. However, the promotion of the institution of marriage is not the purpose of the Code, nor does it maximize the effectiveness of the Code, to primarily privilege married individuals. Thus, the manner in which bankruptcy benefits are awarded needs to be revamped so that these benefits fit into the new paradigm of American families while simultaneously accomplishing the Code's original purpose: to provide all honest debtors with a fresh start. 9 As a solution, Congress can make the Code more effective, powerful, and wide-sweeping by awarding benefits to debtors based upon criteria that do not limit the Code's effectiveness or give individual states the ability to discriminate between honest debtors. Part I briefly summarizes the goals of the Code and identifies the existing benefits that are awarded to debtors based solely upon marital status. Part II analyzes the ways that awarding bankruptcy benefits based upon marital status restricts the Code's ability to maximize its effectiveness and provide all honest debtors with the best fresh start. Part III suggests ways that the Code can be amended so that the Code is no longer impotent.
I. THE GOALS OF THE CODE AND BANKRUPTCY BENEFITS FOR MARRIED DEBTORS
The goals of the Code are few in number and have remained virtually unchanged throughout the Code's revisions since bankruptcy laws were first enacted in the United States in the 1800s. 10 The Supreme Court announced as long ago as 1934 that a primary purpose of the Code is to provide honest debtors with a "fresh start" after financial difficulty.
11 Later courts have upheld that the fresh start, along with the equal treatment of creditors, are the main purposes of the Code.
12 These goals-providing all honest debtors with a fresh start and treating creditors equally-exist independently of, and can be achieved without any reliance upon or reference to, a debtor's marital status.
13
The Code does not expressly encourage marriage but contains several benefits that only married debtors may utilize.
14 In 1998, just after DOMA was passed by Congress, 15 Professor A. Mechelle Dickerson explored many of these benefits, including the right to file a joint petition, the ability to shield real estate held in a tenancy by the entirety from creditors, and the ability to claim a spouse as a dependent and exempt their expenses without proving actual dependency. 16 Dickerson argued that, instead of granting certain bankruptcy benefits solely to married debtors, all debtors-including same-sex couples who are "economically linked" to a partner in the same householdshould receive the same benefits as married debtors.
17 Despite Dickerson's argument that Congress should examine whether granting bankruptcy benefits based upon marital status is consistent with the goals of the federal bankruptcy system, 18 Congress failed to incorporate Dickerson's proposed revisions into the 2005 amendments to the Code-the Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA).
19 Thus, the bankruptcy benefits reserved exclusively for married debtors that remain unchanged in the latest version of the Code can positively impact a debtor's ability to discharge debt and emerge from bankruptcy with the best chance of achieving a financial fresh start. Three of the bankruptcy benefits reserved exclusively for married debtors will be discussed below.
A. The Joint Petition
Under § 302 of the current Code, legally married debtors may file a joint bankruptcy case. 20 Filing a joint bankruptcy petition benefits married debtors because it saves them time and money. Dickerson noted that married debtors who file jointly will save money by filing one petition, thereby avoiding two separate filing fees 21 debtor where the subject matter is fundamentally related. 22 Additionally, married debtors, where one or both spouses work, can miss less time at work because one spouse can appear on behalf of the couple while the other spouse continues to earn money for the household. 23 The bankruptcy court system also administratively benefits from joint petitions. 24 Bankruptcy courts enjoy more efficient case administration when debtors file jointly because the overall number of bankruptcy cases is reduced and limited court resources can be utilized in one case rather than spread between separate, related cases. 25 Because the benefits that both debtors and the bankruptcy court system receive from the joint petition have nothing to do with marriage, and the same benefits would be realized regardless of whether the debtors filing a joint petition were married or not, the Code should not have a preference for married debtors. 26 Thus, extending this benefit solely to married debtors limits the benefit's effectiveness and ability to reach more debtors while simultaneously denying bankruptcy courts increased efficiency and reduced costs and case dockets.
B. Protecting Property Held by Tenants by the Entirety from Creditors
Married debtors have the benefit of shielding and protecting real property that they hold as tenants by the entirety with their spouse from creditors and the bankruptcy trustee pursuant to § 522(b). 27 Tenancy by the entirety is a state law property estate that permits spouses to hold real property as a single legal person. 28 Under most states' tenancy by the entirety schemes, a creditor must have a claim against both spouses to seize property owned by the entirety.
29
22 See Dickerson, supra note 4, at 91 & n.119. 23 Id. at 91. 24 Id. at 90-91. 25 See id. at 91. 26 Id. at 93. Dickerson also argues that the joint petition benefit has nothing to do with marriage, as reducing case administration costs, attorney's fees, and filing costs for debtors can be achieved by permitting economically linked debtors to file jointly when they can show that they have "merged their financial lives." Thus, if only one spouse files for bankruptcy, the filing spouse can often exempt entirety property from their bankruptcy estate because the non-filing spouse's interest in the property is not destroyed or severed by the bankruptcy filing.
30
The Code also regulates when a trustee may actually sell non-exempt entirety property. 31 Pursuant to § 363, a trustee may only sell non-exempt entirety property when the following four requirements are met:
(1) [P]artition in kind of such property among the estate and such coowners is impracticable; (2) sale of the estate's undivided interest in such property would realize significantly less for the estate than sale of such property free of the interests of such co-owners; (3) the benefit to the estate of a sale of such property free of the interests of co-owners outweighs the detriment, if any, to such co-owners; and (4) such property is not used in the production, transmission, or distribution, for sale, of electric energy or of natural or synthetic gas for heat, light, or power.
32
The third requirement is the most difficult for the trustee to prove because proposing to sell a family's primary residence almost always inflicts harm upon the non-debtor spouse. 33 Thus, even when the filing spouse cannot exempt entirety property from their bankruptcy estate, such property is often still protected from the reach of the trustee and creditors.
C. The Non-Filing Spouse as a Dependent
Under § 522(d)(1) of the Code, married debtors may use federal bankruptcy exemptions to treat a non-debtor spouse as a dependent without proving that the spouse is actually dependent. 34 The Code's definition of "dependent" permits debtors to exempt certain property that a spouse owns or uses without proving actual dependency; this is because there are no requirements except at 94; see also the dependent be a spouse. 35 This is a benefit because debtors can keep more property out of the bankruptcy estate and away from creditors simply by virtue of the fact that they have a spouse.
II. THE FORMULA FOR IMPOTENCY-LINKING BANKRUPTCY BENEFITS TO MARITAL STATUS
American families have evolved to the point where proof of legal marriage is no longer proof of financial interdependence. 36 The demographics of marriage have also changed. In 1960, 72.2% of Americans over the age of eighteen were married. 37 Today, that number has dwindled significantly, as barely more than 50% of American adults were married in 2009. 38 The economics of marital units have shifted, as women now make up the majority of college graduates 39 and are beginning to earn more than their husbands. 40 Furthermore, many couples are now cohabitating and raising children outside of the bonds of marriage. 41 These shifts in marriage patterns have not stabilized and are still in considerable flux. 42 Thus, the Code's reliance on the marital status of a debtor to indicate economic interdependence is misplaced and fails to account for the sharp rise in new familial structures in America. 43 Despite declining marriage rates and changing familial structures in America, the Code still contains a number of benefits for married debtors filing bankruptcy separately or jointly. Although the Code purports to offer a "fresh start" to all honest debtors, 44 because they do not qualify for the various financial benefits that are embedded in the Code and reserved for married filers. 45 When marriage rates were high and most families with children were linked by marriage, infusing bankruptcy laws with protections for married debtors was more justifiable because the vast majority of Americans would have been eligible to utilize these benefits. 46 Now, however, due to the steady decline in marriage rates coupled with the sharp increase in unmarried couples with children, lawmakers must consider revising the Code to fit into this new American paradigm. Tying bankruptcy benefits to marital status denies protection to millions of American families who are not linked by marriage and severely limits the Code's effectiveness. This section briefly explores the current state of marriage and families in America and analyzes the problems that arise when bankruptcy benefits are aligned with the institution of marriage.
A. The Decline of Marriage in America
Marriage rates are steadily declining among American adults. This decline cuts across all regional, gender, and racial divides. 47 men, to marry partners who had less education than they did-doctors married nurses, lawyers married secretaries, and corporate executives married teachers. 61 Now, this trend has reversed, and Americans are more likely to marry partners of the same educational level and socioeconomic background. Thus, doctors are now marrying other doctors, lawyers are marrying other lawyers, and business executives are marrying other business executives. 62 These trends indicate that the institution of marriage in America is becoming less of a middle class institution and more of a privilege enjoyed by the upper class.
63
The State of Our Unions attributes some of this growing "marriage gap" between middle class and upper class Americans to the changing American economy. 64 Specifically, the manual labor skills of so-called Middle Americans are valued far less in the current job market than the "intellectual and social skills" that highly educated Americans possess. 65 As a result, Middle American men "have seen the real value of their wages fall and their spells of unemployment increase with alarming frequency since the 1970s."
66
In contrast, the wages of highly educated American men have increased since the 1970s, 67 and these men have not experienced sharp increases in unemployment like Middle American men. 68 This change in the real wages and economic stability of some men in Middle America is important to understanding the marriage rate decline because men in Middle America have become "disconnected from the institution of work [and] are also less likely to enjoy the salutary disciplines and benefits of employment, such as living by a schedule, steering clear of substance abuse, personal satisfaction with work well done, and social status."
69 Without many of these social indicators of success, some men in Middle America view themselves as "inferior husbands" 61 Id. 62 Id. 63 See Id. ("It seems that the 21st century marriage, with its emphasis on a match of equals, has brought about a surge in inequality. It's easier for the college-educated, with their dominance of the knowledge economy, to get married and stay married. The less well off delay marriage because their circumstances feel so tenuous, then often have kids, which makes marrying even harder."). 64 See Wilcox, supra note 56, at 43. 65 Id. at 42. 66 Id. 67 FRY & COHN, supra note 36, at 8 (showing that highly educated men were the only group of men for whom wages increased in real terms during the period studied). 68 Wilcox, supra note 56, at 43 & fig.17 . 69 Id. at 44.
and "are thus less likely to get and stay married than are their peers who have good jobs."
70
The sharp decline in American marriage rates may also be explained by the sharp increase in the number of couples engaging in non-marital cohabitation before marriage or without an intention of ever marrying. 71 Between 1960 and 2009, the number of cohabitating, unmarried, adult couples of the opposite sex increased fifteen-fold from approximately 440,000 to 6.6 million. 72 Additionally, around 40% of these cohabitating households have children, and thus have formed familial units that are not bound by marriage. 73 The correlation between education level and cohabitation has also become stronger. Cohabitation rates for moderately educated women between twenty-five and forty-four years of age rose twenty-nine percentage points from 39% in 1988 to 68% in the late 2000s, yet cohabitation rates for highly educated Americans only rose fifteen percentage points, or from 35% to 50%, during the same time period. 74 This data suggests that the more education that Americans obtain, the less likely they are to cohabitate.
Thus, given the current marriage rates and patterns, aligning bankruptcy benefits with marital status creates an over-inclusive and under-inclusive system. The system is over-inclusive because as marriage becomes more of an institution most utilized by high-earning, college-educated Americans, the Code provides benefits for some couples who may be the least likely to file for bankruptcy. Conversely, the system is under-inclusive because many couples who are not linked by marriage and have an increased chance of experiencing 70 financial hardship will not be able to receive these protections in the event that they file for bankruptcy.
Id

B. The Conundrum of Same-Sex, Legally Married Couples
As noted above, bankruptcy benefits awarded based on marital status negatively impact unmarried, heterosexual, and same-sex couples who establish financially interdependent households. However, due to DOMA's restrictions on the definitions of "spouse" and "marriage," legally married same-sex couples are also prohibited from utilizing benefits that the Code reserves for married debtors. A legally married, same-sex couple recently attempted to take advantage of a bankruptcy benefit reserved for married debtors, and their attempt was met with resistance.
75 This couple's ordeal, described below, offers yet another reason as to why bankruptcy benefits should not be awarded solely based upon marital status-financially interdependent, same-sex couples who are legally married are still unable to utilize benefits enjoyed by similarly situated, married, heterosexual debtors. The resulting product is a Code that is unable to provide the best financial fresh start to all honest debtors.
Gene Douglas Balas and Carlos A. Morales filed a joint chapter 13 petition 76 on February 24, 2011. 77 Prior to filing their bankruptcy petition, the debtors were legally married in California on August 20, 2008, and they were still married at the time of the petition. 78 As previously discussed, 79 the ability to file a joint bankruptcy petition with a spouse is one of the benefits the Code reserves for married debtors and their spouses. 80 Yet, despite the debtors' legal marriage, the United States Trustee filed a motion to dismiss the debtors' case pursuant to § 1307(c). 81 did not cite any of these causes as a basis for dismissing the debtors' case. 83 Instead, the Trustee argued that the debtors could not file a joint petition under chapter 13 because they were both men and DOMA's definitions of "spouse" and "marriage" excluded them from filing jointly under the Code. 84 The issue before the bankruptcy court was "whether the [d] ebtors, who are legally married and were living in California at the time of the filing of their joint petition, [were] eligible to file a 'joint petition' as defined by § 302(a)." 85 The Bankruptcy Court for the Central District of California noted that, for two debtors to file a joint petition under § 302, the filers must be an "eligible individual 'and such individual debtor's spouse."' 86 However, this seemingly simple definition is complicated because the Code does not contain a definition for "spouse," and thus DOMA's limited definition of "spouse" is applies to § 302(a) because the Code is a federal act.
87
The Trustee cited two cases in support of its position that the debtors could not file a joint bankruptcy petition because they were a same-sex couple. 88 The Balas court reviewed each case and determined that neither case supported the Trustee's position because none of the debtors in the cited cases were legally married when they sought to file a joint bankruptcy petition.
89
The Balas court noted that the issue of whether same-sex, legally married debtors may file a joint petition has been raised in several bankruptcy courts in 83 In re Balas, 449 B.R. at 571. 84 Id.; see supra note 1. 85 In re Balas, 449 B.R. at 569. 86 See id. at 570. 87 See supra note 1. Specifically, DOMA states:
In determining the meaning of any Act of Congress, or of any ruling, regulation or interpretation of the various administrative bureaus and agencies of the United States, the word "marriage" is only a legal union between one man and one woman as husband and wife, and the word "spouse" refers only to a person of the opposite sex who is a husband or a wife. 1985) (holding that a heterosexual couple who shared living expenses, owned property together, and raised their natural children together could not file a joint chapter 13 petition under § 302 because they did not meet the statutory requirement of being a legally married husband and wife).
the chapter 7 context. 90 These courts had to decide whether a chapter 7 case could be dismissed under § 707(a) where the debtors were a same-sex couple and thus denied protections available to spouses under federal law. 91 Ultimately, those courts denied the motions to dismiss the debtors' joint bankruptcy cases because the Trustees' cited reasons for dismissal were not one of the enumerated causes for dismissal in § 707(a). 92 However, both bankruptcy courts declined to analyze or rule upon the debtors' claims that DOMA was a violation of their constitutional rights.
The Balas court agreed with the analysis in the aforementioned chapter 7 cases and held that no cause for dismissal existed pursuant to § 1307(c). 93 For support, the court noted that the Trustee failed to cite any of the enumerated reasons for dismissal under § 1307 as a basis for its motion. 94 Moreover, the Balas court noted that the Trustee's motion to dismiss failed to address the debtors' compliance with any of their obligations under chapter 13. 95 The Balas court then went one step further and took on the challenge of analyzing and ruling upon the debtors' constitutional argument that DOMA is a violation of their equal protection rights under the Due Process Clause of Fifth Amendment of the United States Constitution.
96
Equal protection of the law is guaranteed to all people under both state and federal laws. Equal protection applies to state laws through the Fourteenth Amendment of the United States Constitution. 97 Equal protection is applied to federal laws through the Due Process Clause of the Fifth Amendment. 98 The Supreme Court has determined that the proper "approach to Fifth Amendment 92 See 11 U.S.C. § 707(a); Civil Minutes, supra note 91, at 3 (denying trustee's motion to dismiss debtors' joint bankruptcy case for cause because motion did not contain any valid reason for dismissal under § 707(a)); In re Somers, 448 B.R. at 684 (denying the trustee's motion to dismiss debtors' chapter 7 case because motion did not contain any valid reason for dismissal under § 707(a)). 93 In re Balas, 449 B.R. at 571-72. 94 Id. at 571. 95 Id. at 572. 96 Id. at 572-79. 97 The equal protection claims has always been precisely the same as to equal protection claims under the Fourteenth Amendment."
99
When analyzing laws for alleged equal protection violations, three basic questions must be asked and answered for the court to reach a decision: (1) what is the classification; (2) what is the appropriate level of scrutiny; and (3) does the government action meet the level of scrutiny? 100 The Balas court answered each of these questions during its analysis of DOMA's constitutionality. 101 
What is the Classification?
The classification that the allegedly unconstitutional law uses is particularly important because all classifications do not warrant the same level of judicial scrutiny. One way to determine which classification the law is using is to evaluate whether, on its face, the law distinguishes between people based on a particular characteristic or trait. 102 Thus, in Balas, the court had to determine if DOMA, on its face, distinguished between people based on a particular characteristic. The debtors in Balas argued that the language of DOMA, on its face, discriminated against legally married, same-sex couples on the basis of sexual orientation because similarly situated heterosexual couples were not singled out for differential treatment. 103 The court agreed with the debtors' classification-discrimination based upon sexual orientation-and proceeded to determine the level of judicial scrutiny warranted by sexual orientation classification.
a. What Is the Appropriate Level of Scrutiny?
Three levels of judicial scrutiny currently exist: rational basis, intermediate scrutiny, and strict scrutiny. 104 The Supreme Court has determined that classifications based upon race or national origin are subject to strict scrutiny, and those based on gender and non-marital children are subject to intermediate scrutiny. 105 All other categorizations must be reviewed under rational basis.
Both strict and intermediate scrutiny subject the allegedly discriminatory law to heightened judicial review. When a law is subject to strict scrutiny, it is only upheld if it is found to be necessary to achieve a compelling governmental objective. 107 Under intermediate scrutiny, a law is upheld only if the government can prove that the law is "substantially related to an important government purpose." 108 Under both forms of heightened scrutiny, the government has the burden of proof and must justify why its action is appropriate under the circumstances. 109 The government's burden under either strict or intermediate scrutiny is difficult to [satisfy] , and laws reviewed under strict scrutiny are almost always found to be invalid and unconstitutional. 110 Therefore, a statute reviewed under either form of heightened scrutiny is more likely to be found unconstitutional than a law reviewed under rational basis.
Given this likelihood, the debtors argued that the Balas court should review DOMA under some form of heightened scrutiny. 111 As support for their argument, the debtors cited a letter from the U.S. Attorney General, Eric Holder, to the Speaker of the House of Representatives, John Boehner (Holder Letter), regarding the level of judicial scrutiny that should be applied to sexual orientation classifications. 112 In pertinent part, the Holder Letter explains that, "[a]fter careful consideration . . . President [Obama] has concluded that given a number of factors, including a documented history of discrimination, classifications based on sexual orientation should be subject to a heightened standard of scrutiny." 113 The Balas court agreed with the debtors' argument and adopted the reasoning of the Holder Letter, concluding that heightened scrutiny should be used to analyze DOMA's classifications in this situation based upon sexual orientation. 114 
b. Does the Government Action Meet the Level of Scrutiny?
In an abundance of caution, the Balas court analyzed DOMA under both the rational basis and heightened scrutiny tests. After its analysis, the court an economic, and not marital, relationship between two individuals. 121 Dickerson argued that "marital benefits" should be awarded to unmarried couples, whether heterosexual or homosexual, who can prove that they are an "economic unit." 122 Dickerson defined "economic unit" as "a public or private arrangement between members who have a committed relationship involving shared financial responsibilities" and argued that unmarried debtors must prove, under an objective standard, that they are an economic unit in order to receive marital benefits. 123 Dickerson asserted that the definition of "spouse" should be revised to include the term "economic unit" and that the definition of "dependent" should be altered to encompass any member of an economic unit, so that economic units may also exempt certain property of one of the members without proving that the member is actually a dependent. 124 Dickerson also proposed that a home owned by an economic unit should be treated like entirety property under the Code solely for the purpose of preventing the Trustee from selling it 125 so that economic units could also be protected against losing their homes in bankruptcy. Dickerson's proposals would add definitions to the Code so that unmarried debtors who are part of an economic unit may take advantage of bankruptcy benefits reserved for married debtors. 126 Dickerson's proposals are a step in the right direction but fail to address the abuse that occurs when married debtors who are not an economic unit are still able to take advantage of marital benefits simply because they are legally married. 127 121 Dickerson, supra note 4, at 103-12. Dickerson considered DOMA's implications for same-sex and unmarried couples filing for bankruptcy. Using DOMA's inherent bias against same-sex couples as a starting point, Dickerson investigated why federal bankruptcy benefits, which are subject to DOMA's definitions of "spouse" and "marriage" because they are part of a federal act, should be granted to debtors solely based on marital status. See generally id. 122 The best way to combat the impotency in the Code is to eliminate any references to spouses or marriage.
128 If the Code aims to prevent abuse, then all couples should have to prove that they are financially interdependent before receiving bankruptcy benefits. The terms "financially interdependent group" ( the FIG must have jointly owned , and resided in, the real property in question for at least thirty-six months prior to filing the bankruptcy petition. This "joint ownership" time requirement would help curb abuse and discourage potential filers from simply adding their partner's or spouse's name to the deed or mortgage immediately before filing. These revisions would enable members of a FIG to protect real property that they jointly own under a tenancy by entirety theory even though such protection may not be available to them under state law.
Adding these definitions and requirements and then applying them to the sections that grant bankruptcy benefits to joint petitioners will make the Code more powerful and protect more debtors and their families during times of financial distress. Specifically, these proposed changes will allow more debtors to take advantage of benefits in the Code without regard to their marital status. By eliminating any reference to a debtor's marital status, the Code returns to better serving its original purpose-providing all honest debtors with a fresh start.
CONCLUSION
The Code should be amended so that it can reach its optimal impact and provide a fresh start for most, if not all, honest debtors who file for bankruptcy relief. In the current economic climate, the Code needs to be as effective as possible to help the millions of Americans suffering from financial hardship caused by a changing economy, decreased job availability, and increased cost of living. Although aligning benefits in bankruptcy with marriage used to be inclusive of most families, this is no longer the case, and the Code must be revised to remain consistent with this development in American society.
The driving goal of the Code is to provide a fresh start to all honest debtors. 130 Yet, Congress, by relying upon the institution of marriage, thwarts its own goal because a large portion of the American population cannot utilize key bankruptcy benefits since they are not married. By basing some bankruptcy benefits on marital status, the Code is not achieving the maximum effect of its purpose. The Code is not accomplishing what Congress intended when it enacted a federal bankruptcy law because it has severely limited who can receive bankruptcy benefits and achieve a fresh start. It is doubtful that Congress intended to limit the reach and impact of the Code in this manner, and the Code needs to be revised to no longer handicap itself.
Moving towards a Code that does not promote the institution of marriage will likely cause some alarm. However, lawmakers should not continue to award benefits to citizens based upon marital status when the majority of citizens no longer use the institution of marriage to create financial interdependence. Moreover, governments could achieve even more net financial gain by promoting all familial units, whether or not linked by marriage, which will likely enlarge the tax base. Finally, given marriage's decline along various socioeconomic and educational lines, providing benefits to debtors solely based upon marital status is akin to supporting only the wealthiest and best-educated Americans. 131 This result is not consistent with a law that was enacted to assist those who are not wealthy as they climb out of financial distress and begin to build their lives anew.
Additionally, awarding benefits according to marital status has another consequence that Congress likely did not intend-individual states' lawmakers, who define marriage and decide who can legally marry in their states, are controlling who can take advantage of benefits under federal law. Prior to the passage of DOMA, no federal statutory definition of "marriage" or "spouse" was applicable to the Code. In turn, when the Code referenced "spouse" or "marriage," debtors had to rely upon state law definitions because individual state governments, not the federal government, regulated the institution of marriage. Thus, by linking bankruptcy benefits to debtors who are legally married, but not defining marriage or spouse anywhere in the Code, Congress essentially left the decision of who could utilize these benefits to the states. It is doubtful that Congress intended for individual state governments to have the power to decide who may take advantage of a federal law.
After the passage of DOMA, however, federal definitions of "marriage" and "spouse" replaced state law definitions of these terms. Yet, in light of DOMA's possible demise, 132 Congress must consider whether it should eliminate "marriage" and "spouse" from the Code or return to state law definitions. If the Code is not revised, individual states will once again be responsible for defining who can take advantage of federal bankruptcy benefits. 132 See, e.g., Gill v. Office of Pers. Mgmt., 699 F. Supp. 2d 374, 397 (D. Mass. 2010) (holding that Section 3 of DOMA is unconstitutional because it violates the equal protection of the laws guaranteed by the Due Process Clause of the Fifth Amendment to the United States Constitution); see also supra Part II.B.1.b.
